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         IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

      SONITPUR, TEZPUR, ASSAM 

 

                      NI Case No. 74/2013 

 

                 Under section 138 r/w section 142of NI Act 

 

Shriram Transport Finance Company Ltd. 

                                               -vs- 

                              Sri. Chandan Kumar Shounyak  

 

                                                                                          ... Accused person.      

 

Present         : Sri. Angshuman Bhattacharjee, Addl. Chief Judicial Magistrate 

                 

For Prosecution  

: Sri Paramjit Sing Shetty, Smti. Tulika Devi, Smti. Banani Mala Das and Sri. Kajiman Tamang,       

                                                                                                                 …….Advocates.          

 

For the accused    :  Sri. Paban Kr. Sharma, Advocate.   

    

Evidence recorded on: 24.02.16, 24.08.16, 24.04.16, 04.08.17 & 05.10.18,   

           

Arguments heard on: 15.11.19, 

 

Judgment delivered on: 30.11.19. 
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                             J U D G E M E N T 

 

1.          The prosecution case in brief is that on the request of and pursuant to the 

representation made by the accused person, the complainant finance company on 13.09.08 

entered into an agreement for loan with accused Chandan Kumar Shounyak as the 

―Borrower‖ whereby the complainant agreed to grant and the accused person agreed to 

accept a loan amounting to Rs. 2,25,250/- (Rupees two lakhs twenty five thousand two 

hundred and fifty) only including the finance charges from the complainant finance company 

for purchase of a vehicle i.e. ―Tata Lpt (1613) Truck‖ bearing registration no. AS.09/A-3933 

by the accused person on certain terms and conditions and amongst other terms and 

conditions one of the condition was that the said loan amount was to be repaid at the 

different rates of equal monthly installment with interest and charges thereon in 28 

installments and after execution of the said contract cum loan agreement and sanction, the 

said borrower had taken the said loan amount but the said borrower/accused has failed to 

repay the said loan amount in installments as agreed and undertaken by him and after lapse 

of many months altogether, the borrower/accused thereafter had paid the cheque amount in 

question as a full and final payment against the balance outstanding loan due amount, which 

he took from the complainant finance company. That as full and final repayment of the 

accused person’s legally enforceable debts and liability against the said financed loan 

amount, the accused person had issued one account payee cheque bearing No. 208652 

dated 27.03.13 for an amount of Rs.3,40,000/- (Rupees three lakhs forty thousand) only 

drawn on the HDFC Bank Ltd, Tezpur Branch, from his account no. 7541000012008 on 

account of the liabilities owned by the accused person to the complainant’s finance 

company. That on 30.03.13 the complainant finance company deposited the said cheque 

with their Company’s account with the Axis Bank Ltd., Tezpur Branch, within the period of its 

validity with a deposit slip for encashment of the said cheque amount but surprisingly 

enough the accused person’s said banker, i.e. HDFC Bank, Tezpur Branch returned the said 
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cheque unpaid to the Axis Bank Ltd, Tezpur Branch without collection alongwith a cheque 

returning memo dated 02.04.13 of the accused person banker i.e. HDFC Bank, with a remark 

as ―Account Closed‖ against the account of the accused person and the said cheque 

alongwith the cheque returning memo which was given by the accused person’s banker, was 

handed over and returned to the complainant by their banker, i.e. Axis Bank Ltd., Tezpur 

Branch on  02.04.13 alongwith a cheque return slip of the said bank. Thereafter, the 

complainant’s official informed the accused person and apprised him about the said 

dishonour of the cheque and requested him to arrange payment of the said cheque amount 

to the complainant’s finance company but he did not pay any heed towards such request. 

That after getting information from the accused person’s Bank and also from the 

complainant’s bank, the complainant finance company sent Statutory notice under the 

provisions of Section 138 of the NI Act, 1881, to the accused person by registered A/D post 

on 25.04.13 through their appointed Advocate, Sri. P. Bhuyan of Shriram Law Consultants, 

Tezpur Branch calling upon the accused person to pay the said cheque amount alongwith 

the incidental charges with a period of 15 (fifteen) days from the date of receipt of the said 

notice but the accused person refused to accept the said registered notice of the 

complainant and as such the said notice is deemed to have been duly served on the accused 

person under the provisions of law. And even after having full knowledge about the said 

registered notice, the accused person had neglected and did not pay the amount of the said 

dishonoured cheque nor he replied to the said notice. The accused has not cared to make 

payment of the said cheque amount in spite of repeated requests and demands being made 

upon him by the complainant on several occasions. Hence, the complainant filed this case 

against the accused. 

2.         The accused person was summoned to face the trial. On his appearance, particulars of 

offence u/s 138 of NI Act have been explained to him to which he pleaded not guilty and 

claimed to be tried.  

3.         During course of trial, the complainant side examined three witnesses. After closure of 

prosecution evidence, accused was examined U/S 313 Cr. P.C. In course of his examination 

the accused stated that he had taken loan from the complainant company and made part 
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payment of the same but as he was unable to make further payments, the complainant 

without his knowledge deposited the cheque in the bank. He also stated that he did not 

receive statutory notice from the complainant. The defence side did not adduce any 

evidence.  

         POINTS FOR DETERMINATION : 

(i)          Whether the accused had issued cheque bearing No. 208652 dated 

27.03.13 for an amount of Rs.3,40,000/- (Rupees three lakhs forty thousand) 

only drawn on the HDFC Bank Ltd, Tezpur Branch, from his account no. 

7541000012008 payable to the complainant in discharge of his debt and liability 

to the complainant? 

(ii)          Whether the cheque was returned to the complainant by bank due to 

insufficient fund with the HDFC Bank Ltd, Tezpur Branch of the accused to 

honour the cheque ? 

(iii)          Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused within 15 days of 

receipt of information by him from the bank regarding the return of the cheque 

as unpaid? 

(iv)          Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 

 

                      DISCUSSION OF EVIDENCE: 

4.       PW1, Md. Sidduque Ali Alam Sayeed, has stated that he is the legal retainer 

constituted attorney and authorized signatory of complainant’s company Shriram Transport 

Finance Company Ltd. That the company is a duly incorporated and registered under the 

provisions of the Indian Companies Act 1956. That accused on 13.09.08 had entered into 

agreement for loan and accordingly entered into an agreement whereby their finance 

company had agreed to grand and the said accused person had agreed to accept a loan 

amounting to Rs. 2,25,250/- which included the finance charge. It was agreed by the 

borrower that the financed loan amount would be repaid by him at different rates of equal 
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monthly installment amount with interest and charges there on in 28 installments. That on 

receipt of the said loan amount, accused had purchased a TATA LPT(1613 bearing 

registration no. AS-09-A-3933) but had failed to repay the loan amount as agreed and under 

taken by him. After lapse of many months together accused person issued a cheque for an 

amount of Rs.3,40,000/- as full and final repayment towards the balance outstanding dues 

against the said loan amount. That towards the full and final repayment of the balance 

outstanding loan dues, accused person and also his legal enforceable debt and liability 

against the said financed loan amount accused person had issued one account payee cheque 

bearing cheque no. 208652 dated 27.03.13 for an amount of Rs. 3,40,000/- drawn in HDFC 

Bank Ltd., Tezpur Branch from his account no. 7541000012008. That on being deposited the 

said cheque on 30.03.13 for encashment it was dishonoured with remark ―account closed‖. 

That after getting such information their finance company sent statutory notice u/s 138(B) of 

NI Act to the accused person vide registered post on 25.04.13. That even after receipt of the 

notice accused did not turned up that accused intentionally issued the said cheque in favour 

of the finance company in order to cheat and defraud their company. Complainant has 

accepted the contract loan cum hypothecation agreement dated 13.09.08 as Ext. 2 cheque 

no. 208652 as Ext. 3 , cheque deposited returning memo as Ext. 4 and Ext. 5 statutory 

notice as Ext.8 and his power of attorney as Ext.9.  

          In cross-examination he stated that case was filed by Simanta Sharma, the then 

Branch Manager of Shriram Transport Finance Company Ltd. That accused had availed loan 

of RS. 2,25,250/- from complainant by executing the loan agreement thereby giving under 

taking to repay the loan in 28 installments. That accused used to pay the installments in 

certain occasions. That he paid an amount of RS. 1,59,000/- including insurance premium 

for 2 years. That he used to pay the amount in cash till 2011 and thereafter in cheque till 

2013. During and later part of his cross-examination he state that it is Dipankar Haloi, the 

power of attorney holder of complainant company had filed case. That power of attorney 

executed in favour of Dipankar Haloi not available today in court. He denied the suggestion 

that Dipankar Haloi was not given power of attorney by the company to file case. 

5.        PW2, Ujjal Choudhury, Branch Manager of finance company has adduced evidence 
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in chief in support of PW1.  

       In cross-examination he stated that he does not know who had filed the case for STFC. 

That amount of RS.2,25,000/- was provided to the accused on 13.09.08. That he was branch 

manager in Assam Transport Finance Company from December 2014 to 11 August, 2016. 

That company used to execute power of attorney in favour of branch manager to file case 

on behalf of company. That accuse took loan to purchase a vehicle bearing registration no. 

AS09A3933. 

6.         PW3, Sri. Santu Das, Branch Manager, HDFC Bank, has stated that Chandan Kr. 

Shounyak is the customer of their bank having account no. 7541000012008 at Tezpur 

Branch. That the said account was opened on 10.12.07 and was closed on 08.08.10. That he 

was asked to bring statement of account for the period of 25.03.13 – 10.04.13. But the 

account was already closed at that period of time. So the statement could not be brought. 

He is proved Ext.11 as the information given to court regarding closure of the said account 

wherein Ext.11(1) is his signature. He has proved the cheque Ext.3 as a leaf of the cheque 

book issued in the name of account holder Chandan Kr. Shounyak. That the cheque 

amounting to Rs.3,40,000/- issued on 27.03.15, was returned for the reason ―account 

Closed‖. He has proved the cheque return memo as Ext. 5. 

                                     Arguments of complainant’s side  

7.        Learned Counsel for the complainant argued inter alia that the evidence adduced by the 

complainant witnesses and the documents exhibited by the complainant side are sufficient to 

prove the case of the complainant beyond all reasonable doubt. Statutory notice was issued 

to the accused and the same was refused by the latter. There is a clear endorsement to this 

effect in Ext. 8 i.e. the registered notice. Learned Counsel referred t the judgment of Hon’ble 

Supreme Court of India passed in the case of Bir Singh vs. Mukesh Kumar, appeal no. 230-

231 of 2019 and contended that the accused cannot escape the presumptions emanating 

from Section 118 and 139 of the NI Act. Learned Counsel also submitted that at the time of 

filing of this case the then Attorney holder of the complainant company had filed his power 

of attorney.  

8.       Learned Counsel for the complainant referred to the judgments passed by Hon’ble 
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Supreme Court of India in the cases of:- 

(a)        T.P. Murugan(Dead) their legal Representative vs. Bojan reported in 

2018(3) DCR 209(Supreme Court) 

(b)       Bir Singh vs. Mukesh Kumar reported in Criminal Appeal No. 230-231 of 

2019: Judgment dated 06.02.19 

(c)       Vasanthakumar vs. Vijaya Kumari reported in 2015(8) SCC 378 

(d)       K.N. Beena vs. Muriyappan & another reported in 2001(8) SCC 458 

 

                            Arguments  put forth by defence side  

9.         Learned Counsel for the accused stated in course of his argument inter-alia that there 

is not power of attorney proved in original by the complainant. PW1 has no authority to 

proceed with this case. Learned Counsel further argued that the cross-examination of PW2 

is full of contradictions and PW3 has also stated in course of his deposition that he has no 

power of attorney to depose in this case. Learned Counsel for the accused finally submitted 

that the complainant has failed to prove his case beyond reasonable doubt and as such the 

accused is entitled to be acquitted. 

 

                             DECISION AND REASONS THEREOF:- 

10.           I have heard both prosecution and defence sides.  At the very outset it would be 

appropriate to refer to the provisions of Section 138 of NI Act which  mandates that- Where 

any cheque drawn by a person on an account maintained by him with a banker for payment 

of any amount of money to another person from out of that account for the discharge, in 

whole or in part, of any debt or other liability, is returned by the bank unpaid, either 

because of the amount of money standing to the credit of that account is insufficient to 

honour the cheque or that it exceeds the amount arranged to be paid from that account by 

an agreement made with that bank, such person shall be deemed to have committed an 

offence and shall, without prejudice to any other provision of this Act, be punished with 

imprisonment for a term which may extend to 2 (two) years, or with fine which may extent 

to twice the amount of the cheque, or with both: 
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       Provided that nothing contained in this section shall apply unless--- 

(a)      The cheque has been presented to the bank with a period of six months* from 

the date on which it is drawn or within the period of its validity, whichever is earlier; 

(b)      The payee or the holder in due course of the cheque, as the case may be, makes 

a demand for the payment of the said amount of money by giving a notice in 

writing, to the drawer of the cheque, (within thirty days) of the receipt of 

information by him from the bank regarding the return of the cheque as unpaid; and 

(c)      The drawer of such cheque fails to make the payment of the said amount of 

money to the payee or as the case may be, to the holder in due course of the 

cheque within fifteen days of the receipt of the said notice. 

11.         Similarly, section 142 of NI Act mandates that—Notwithstanding anything contained in 

the Code of Criminal Procedure, 1973(2 of 1974)— 

(a)      No court shall take cognizance of any offence punishable under Section 138 

except upon a complaint, in writing, made by the payee or, as the case may be, the 

holder in due course of the cheque; 

(b)      Such complaint is made within one month of the date on which the cause of 

action arises under clause(C) of the proviso of Section 138: 

[Provided that the cognizance of a complaint may be taken by the court after 

prescribed period, if the complaint satisfies the court that he had sufficient cause for 

not making a complaint within such period.] 

(c)       No court inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of 

the first class shall try any offence punishable under Section 138. 

[(2) The offence under Section 138 shall be inquired into and tried only by a court 

within whose local jurisdiction,-- 

(a)     if the cheque is delivered for collection through an account, the branch of the 

bank where the payee or holder in due course, as the case may be, maintains the 

account, is situated; or 
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(b)     if the cheque is presented for payment by the payee or holder in due course, 

otherwise through an account, branch of the drawee bank where the drawer 

maintains the account, is situated. 

12.        Let me now analyze how far the prosecution has been able to prove its case against 

the accused beyond all reasonable doubt . PW1, Md. Siddique Ali Sayeed who is also the 

attorney holder of the complainant company has exhibited documents viz. Ext. 1 to Ext.9 

along with his evidence on affidavit to substantiate the claim of the complainant. I have 

perused the same. Ext. 3 is the cheque bearing no. 208652 dated 27.03.13 for an amount 

of Rs. 3,40,000/- drawn upon HDFC Bank, Tezpur, and purportedly  issued by the accused 

in favour of complainant company. I have gone through the cross examination of PW1. In 

the course of the cross examination, defence side nowhere denied or disputed the fact that 

the Ext. 3 was actually issued by the accused. PW2, Sri. Ujjal Choudhury has also supported 

the case of the complainant. I have also gone through the deposition of PW3 namely Sri. 

Santu Das, Branch Manager of HDFC Bank, Tezpur. In cross examination of his deposition, 

the said PW stated inter alia that Ext. 3 (i.e. the cheque in question) was returned because 

the account was closed. He also stated that the said cheque was drawn upon the account 

by the accused for an amount of Rs. 3,40,000/-  and the same was given on 27.03.13. In 

course of his examination u/s 313 Cr.PC, the accused admitted of having taken loan from 

the complainant company. He further stated that at the time of taking loan the complainant 

company took blank cheque from him and as he was unable to repay the loan amount, 

Complainant Company deposited the cheque issued by him in the bank without his 

knowledge. Thus this admission made by the accused in course of his examination u/s 313 

Cr.PC lends credence to the claim of the complainant side that Ext. 3 i.e. the cheque in 

question was issued by the accused in favour of the complainant. In the case of State of 

UP vs. Lakshmi reported in (1998) 4 SCC 336, it was held that Hon’ble Supreme 

Court of India that the courts are not precluded from deriving assistance from 

the statement of the accused u/s 313 Cr.P.C. and consider it not in isolation but 

in conjunction with the evidence adduced by the prosecution. Moreover, after 

having made this admission, the onus of proof has clearly shifted to the accused to prove 
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that the cheque i.e. Ext.3 issued by him was a blank one at the time of issuance. I have 

gone through the judgment passed by Hon’ble Supreme Court of India, in Criminal 

Appeal no. 230-231 of 2019 passed in the case of Bir Singh Vs. Mukesh Kr. The 

same has been referred to by the Learned Counsel for the complainant. In para no. 40 of 

the said judgment, Hon’ble Apex Court has held that even a blank cheque leaf voluntarily 

signed and handed over by the accused which is towards some payment would attract 

presumption u/s 139 of the NI Act in absence of any cogent evidence to show that the 

cheque was not issued in discharge of a debt. In the instant case, it is seen that the 

accused in course of his examination has admitted of having taken loan from the 

complainant company and this corroborates the evidence adduced by the complainant side 

to the effect that the complainant company had disbursed loan of Rs. 2,25,000/- to the 

accused. The complainant side has exhibited as Ext. 2 as contract loan cum hypothecation 

agreement dated 13.09.08 which was executed between the complainant company and the 

accused. The defence side has nowhere disputed the genuineness of the said document. 

Non-execution of the said agreement by the accused has also not been claimed by the 

defence side. The accused has not adduced any cogent evidence to rebut the presumption 

of Section 139 of NI Act in order to establish that the cheque in question i.e. the Ext. 3 was 

not issued in discharge of his legal liability. In fact the accused has clearly admitted of 

having taken the loan of Rs. 2,25,250/- from the complainant company.  

13.        Let me now address the various contentions raised by the defence side. The accused 

in course of his examination u/s 313 of Cr.P.C. took the plea that he had not received the 

legal notice issued by the complainant and that he had not knowledge about the dishonour 

of the cheque issued by him to the complainant. In this regard it would be appropriate to 

refer to the decision of Hon’ble Supreme Court of India in the case of C.C Alavi Haji vs. 

Palapetty Md reported in [(2007) 6 SCC 555], wherein Hon’ble Apex Court had held 

that if an accused in a case registered u/s 138 of NI Act receives summons from the court 

and does not make payment of cheque amount then 15 days from receipt of the summons, 

then he cannot take the plea of non-receipt of legal notice. In this case the accused 

received summon of this court and entered his appearance. He did not make payment of 
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the cheque amount till date and hence, his plea regarding non-receipt of legal notice is 

cannot be sustained in view of the aforesaid judgment of the Hon’ble Supreme Court of 

India. 

14.        Learned Counsel for the accused also argued that Md. Sidduqe Alam Sayeed (PW1) 

who is the purported power of attorney holder of the complainant company could not 

produce any power of attorney before his court and therefore there is nothing to hold that 

he is the power of attorney holder of the complainant company. Learned Counsel for the 

accused submitted that the instant case is to be dismissed on this point alone. I have 

considered this contention of the defence side. CR reveals that PW1, Md. Sidduqe Alam 

Sayeed exhibited as Ext. 9 along with his affidavit evidence, the power of attorney issued 

by the complainant company. In the said document there is an endorsement to the effect 

―proved in original‖ which was made by my Learned Predecessor on 24.02.16. This means 

that the copy of the aforesaid power of attorney was compared by my Learned Predecessor 

with the original and the same was then returned to the complainant. This also implies that 

the original copy of the power of attorney, Ext. 9 was produced before the court and it was 

perused by my Learned Predecessor. Now the defence side did not make any suggestion to 

PW1 Md. Sidduqe Alam Sayeed in course of his cross-examination that Ext. 9 is a forged 

document or that the endorsement ‘’proved in original’’ made on Ext. 9 on 24.02.16 was 

not made by my Learned Predecessor and that this endorsement is a vague one. Instead 

the defence side is absolutely silent on the genuineness or otherwise of Ext.9. As the 

defence side did not dispute the genuineness of the Ext.9 as well as the endorsement made 

by Learned Predecessor on the same, the question of proving the same by producing 

original copy does not arise. The defence side only suggested to PW1 that he does not have 

any power of attorney. However, this suggestion does not ipso-facto amount to questioning 

the genuineness of Ext. 9. In fact while cross-examining PW1 the defence side did not 

make any suggestion as regards Ext. 9.  

15.        I have also gone through Exbt-10 which is the account statement of loan in question 

taken by the accused from the complainant company. The defence side did not dispute the 

genuiness of this document. Now, Exbt-10 reveals that the accused had paid loan 
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installment in cash till 21-05-2011 and thereafter he did not make any payment. Then in 

March/2013, the accused issued a cheque amounting to Rs 3,40,000/- which was 

dishonoured. Till March/2013, outstanding loan balance due from the accused to the 

complainant was Rs 3,43,587.92/- and the same accumulated upto Rs 9,72,403.21/- till 29-

02-2016. 

16.      In view of the aforesaid discussions, the accused Sri. Chandan Kr. Shounyak is found 

guilty of having committed offence u/s 138 of NI Act and he is convicted under the said 

section of law. Considering the nature and gravity of the offence committed and the age 

and maturity of the accused, I am not inclined to deal with him under the provisions of 

Probation of Offenders Act.  

17.       I have heard the prosecution and defence sides on quantum of sentence. Considering 

the amount of cheque dishonoured, the duration of trial of instant case, probable 

pecuniary advantage that could have enured to the complainant in case the cheque had 

not been dishonoured, cost of litigation borne by the complainant as well as other 

inconveniences faced by the complainant company due to dishonor of cheque in question, 

the accused Sri. Chandan Kr. Shounyak is hereby sentenced to pay a fine of Rs. 6,00,000/-

(Rupees six lakh only) to the complainant as compensation and in default of payment of 

fine, the accused will undergo simple imprisonment for six months. 

18.        A copy of this judgment be forthwith handed over to the accused free of cost.       

19.        The case is disposed of on contest.  

20.       Signed, sealed and delivered in the open Court on this 30th day of November, 2019 at 

Sonitpur. 

      

         

(Sri. A. Bhattacharjee) 

       Addl.  Chief Judicial Magistrate, 

                  Sonitpur :: Tezpur 
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 APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Md. Sidduque Ali Alam Sayeed 

PW2, Ujjal Choudhury 

PW3, Sri. Santu Das 

 

WITNESSES FOR THE DEFENCE : 

Nil. 

 

DOCUMENTS EXHIBITTED BY PROSECUTION: 

Ext.1….Complaint 

Ext-2…Agreement 

Ext-3 ...Cheque  

Ext-4….Report of Axis Bank 

Ext-5…Cheque return memo 

Ext.6 …Copy of pleaders notice.  

Ext.7…. Postal receipt. 

Ext. 8… Registered notice 

Ext. 9….Power of attorney 

Ext. 10….Loan account statement   

 

DOCUMENTS EXHIBITED BY ACCUSED 

NiL 

 

 

                                                                               

(Sri. A. Bhattacharjee) 

       Addl.  Chief Judicial Magistrate, 

                  Sonitpur :: Tezpur      

 


